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INTRODUCTION
This memo explores arguments used to oppose public-private partnerships (P3s), particularly in surface transportation.  Unlike many “myths” reports that primarily communicate P3s’ infrastructure-delivery benefits, the memo’s stakeholder focus supports the “consultation and engagement” recommendation of the principles for public governance of public-private partnerships of the Organization for Economic Cooperation and Development (OECD).[footnoteRef:1] [footnoteRef:2] P3 proponents worry about public perceptions: “The points made by these groups … may sound good on first hearing—by legislators, reporters, and other influencers of public opinion.”[footnoteRef:3]  The memo focuses on identifying the criticisms levied against P3s and does not analyze the validity of those criticisms.  [1:  Organization for Economic Cooperation and Development (OECD), Recommendation of the Council on Principles for Public Governance of Public-Private Partnerships (May 2012), http://www.oecd.org/governance/budgeting/PPP-Recommendation.pdf. ]  [2:  Solyndra was a startup solar-panel company that received a conditional loan under the Department of Energy program in 2009 and finally collapsed in 2011 leaving $535 million in federal guarantees unpaid. Kenric Ward, “Virginia Republican Blasts ‘Solyndra-Style’ Transit Plans,” Virginia Watchdog, February 4, 2015, http://watchdog.org/197654/stimpson-transit-roads/.   ]  [3:  Bob Poole, “Required Reading for DOTS.” Public Works Financing, February 2015, 24.] 

METHODOLOGY
This memo builds on two reports from 2009 and 2010 that identified common criticisms of P3s.[footnoteRef:4] To identify P3s’ most common opposition themes in recent years, the authors searched for three keywords—“opponent,” “opposition,” and “resistance”—in monthly Public Works Financing (PWF) publications between January 2014 and July 2015. Secondary research then collected details regarding any events referenced in the resulting PWF articles.  Finally, a thematic analysis grouped recurring claims into five opposition themes. [4:  Jeffrey N. Buxbaum and Iris N. Ortiz, Public Sector Decision Making for Public-Private Partnerships: A Synthesis of Highway Practice, National Cooperative Highway Research Program (NCHRP) Synthesis 391 (Washington, D.C.: 2009); Jaime Rall, James B. Reed and Nicholas J. Farber, Public-Private Partnerships for Transportation: A Toolkit for Legislators, National Conference of State Legislatures (Washington, D.C.: October 2010).] 

COMMON OPPOSITION THEMES 
P3s waste taxpayer money.
[bookmark: _GoBack]P3 opponents have argued that P3s waste taxpayer money. First, opponents often claim that P3s cost more than traditional delivery, as they did in the case of San Francisco’s Presidio Parkway Phase II Project.[footnoteRef:5] [5:  Professional Engineers in California Government (PECG), “The Presidio Parkway Project Taxpayer Rip-Off,” http://www.pecg.org/Issues/Presidio-Parkway.htm.; Professional Engineers in California Government, et al. vs. California Department of Transportation, et al., Alameda County Superior Court (February 17, 2011), http://nossaman.com/Files/33510_Opinion.pdf.] 


Second, some opponents criticize private P3 concessionaires profiting from public funds. For example, a piece in The Weekly Standard criticized Virginia’s Transurban I-495 Express Lanes contract saying, “The arrangement is every capitalist’s dream: free land, developed with taxpayer money, for privatized profits and socialized losses.”[footnoteRef:6] This quotation highlights another criticism of P3s, that project gains are privatized while project losses are borne by the public sector. [6:  Jonathan V. Last, “HOT & Bothered High-Occupancy Toll Lanes: Another Nightmare from the Suburbs-Hating Traffic Planners,” The Weekly Standard 19, no.29, April 14, 2014, http://www.weeklystandard.com/articles/hot-bothered_786488.html?page=1. ] 


A third variation objects to foreign investors profiting from P3 projects. When Macquarie and Cintra leased the Indiana Toll Road in 2006, for example, many criticized the project as a sell out to foreign companies: “At the state level, Indiana is relying on foreign companies to lease public infrastructure like toll roads. And under these arrangements, tolls—taxes people pay for driving—are being paid to foreign shareholders of foreign companies.”[footnoteRef:7] [7:  Daniel Gross, “Lost Highway: The Foolish Plan to Sell American Toll Roads to Foreign Companies,” Slate, March 29, 2006, http://www.slate.com/articles/business/moneybox/2006/03/lost_highway.html. ] 


Finally, a fourth argument claims that increased taxpayer spending results from failed P3 projects. For example, Trip Pollard of the Southern Environmental Law Council highlights the U.S. Route 460 project in southern Virginia:

[A] $1.8 billion new Route 460 in rural Southside [Virginia] would have been almost entirely publicly funded. The road would parallel an existing, relatively uncongested highway, and agencies repeatedly warned that the destructive project was unlikely to receive necessary environmental permits. After signing a contract, retaining all risks, and spending roughly $300 million, the state scrapped the project when further study made it clear it could not be permitted.[footnoteRef:8]  [8:  Trip Pollard, “PPP Projects in Virginia: The Good, the Bad, and the Scrapped,” Brookings Institution, The Avenue: Rethinking Metropolitan America, (May 4, 2015), http://www.brookings.edu/blogs/the-avenue/posts/2015/05/04-ppp-projects-virginia-pollard.] 


Virginia twice evaluated U.S. Route 460 as a potential P3, but in both cases found that the level of public subsidy was too high. The state subsequently contracted for delivery of the project as a design build, with the state taking the environmental permitting risk. Problems obtaining environmental permits led the state to cancel the contract and revise the project to reduce its environmental impacts.
P3s lack accountability and transparency.
Critics also express concern regarding accountability and transparency in P3 procurement and contracting processes, alleging that large P3 projects are invisible to the public “until it’s too late.”[footnoteRef:9] Such issues were raised in the U.S. 36 project in Colorado, as well as in P3 projects in Virginia. [9:  Steve Kattula, “Corporate Welfare and the Beltway HOT Lanes, Part 3: Don't Worry Until It's Too Late,” Greater Greater Washington, November 18, 2009, http://greatergreaterwashington.org/post/4102/corporate-welfare-and-the-beltway-hot-lanes-part-3-dont-worry-until-its-too-late/. ] 


Along with limited transparency, critics have also labeled P3 projects as “crony capitalism.”[footnoteRef:10] For example, an electoral primary opponent of the Republican Speaker of the Virginia House of Delegates referred to the I-95 Express Lanes operated by Transurban as a “Solyndra-style deal,” accusing the state of “double taxing.”  [10:  Terri Hall, “Reason Foundation Comes Unhinged at Populist Revolt Against Tolls,” MySanAntonio, August 27, 2014, http://blog.mysanantonio.com/terrihall/2014/08/reason-foundation-comes-unhinged-at-populist-revolt-against-tolls/.; Bob Poole, “Responding to Populist Opposition Against Tolling and P3,” Reason Foundation, August 12, 2014, http://reason.org/news/show/1013979.html.] 


P3s reduce public control over projects.
Opponents also argue that P3s reduce public control and flexibility, both in the short (design, construction) and the long term (inspection, future project integration).[footnoteRef:11] [11:  Ianthe Jeanne Dugan, “In California, A Road to Recovery Stirs Unrest,” Wall Street Journal, December 1, 2010, http://www.wsj.com/articles/SB10001424052748704526504575635111807229380.; “The Tipping Point for the California P3 Market,” Public Works Financing, May 2015, 8.] 


Particular concern has developed regarding P3 contract provisions that limit or condition subsequent government investments that might reduce concessionaire returns.[footnoteRef:12] An early P3, the State Route 91 project in California, had a “non compete” clause that prevented the state from adding adjacent un-tolled lanes. The government eventually bought out the concessionaire to remove the prohibition. More recent contracts often provide compensation to concessionaires if they are able to show that government actions such as building competing facilities have reduced returns. [12:  Ellen Dannin, “Crumbling Infrastructure, Crumbling Democracy: Infrastructure Privatization Contracts and Their Effects on State and Local Governance.” Northwestern Journal of Law & Social Policy 6, no. 1 (2011): 47-105; Ryan Holeywell, “Public-Private Partnerships Are Popular, But Are They Practical?,” Governing, November 2013,  http://www.governing.com/topics/transportation-infrastructure/gov-public-private-popular.html.; Professional Engineers in California Government (PECG), “Public-Private Partnerships,” accessed August 4, 2015, http://www.pecg.org/Issues/ppp.htm.] 

P3s are inequitable because of tolling.
Many U.S. P3 projects rely on tolls, and have elicited opposition from anti-tolling groups such as the American Highway Users Alliance and TollFreeNC.org.[footnoteRef:13] Colorado’s managed lane projects on U.S. 36 and Interstate 70 encountered harsh protests from activists over tolling. The Colorado Toll Freedom Plan and the Drive Sunshine Institute recommended using other sources to fund the U.S. 36 project, including revenues from marijuana excise, income and sales taxes; increased highway fuel taxes; and “normalizing” oil and gas tax rates with Wyoming.[footnoteRef:14]  [13:  Kate Holder, “TRN Snap-Shot of Organized Opposition Tolling,” Toll Roads News, February 24, 2014, http://tollroadsnews.com/news/trn-snap-shot-of-organized-opposition-to-tolling. ]  [14:  Ken Beitel, “Australian Toll Road Developer Plenary and Goldman Sachs to Acquire Billions in US 36 Toll Revenues This Week for Only $20 Million in Cash,” Drive Sunshine Institute, February 24, 2014, http://drivesunshine.org/us-36-petition-20000-taxpayers-urge-governor-hickenlooper-to-use-20-million-of-marijuana-tax-surplus-to-halt-the-privatization-of-us-36/. ] 

P3s threaten U.S. national security.
A final argument used by P3 opponents relates to foreign control and national security. Although less common in recent years, the issue resurfaced in 2014 when Gulftainer, a management company based in the United Arab Emirates, and Florida’s Port Canaveral signed a 35-year operation contract.[footnoteRef:15] U.S. Representative Duncan Hunter, a California Republican, requested that Treasury Secretary Jack Lew “determine whether a terminal operation agreement with Gulftainer presents any risk or impact to U.S. national security.” The representative’s father raised the same issue in the House in 2006 when Dubai Ports World, also a UAE company, tried to sign an operating contract with six major U.S. seaports.[footnoteRef:16] [15:  David Baumann, “Middle Eastern Investment in Florida Port Rekindles Security Infrastructure Debate,” Forbes, August 20, 2014, http://www.forbes.com/sites/mergermarket/2014/08/20/foreign-investment-in-florida-port-rekindles-security-infrastructure-debate/. ]  [16:  Dan Billow, “Fear of Terrorism Could Disrupt Port Canaveral Project Expected to Bring 500 Jobs: Rep. Duncan Hunter of California Wants Investigation,” WESH Orlando, July 31, 2014, http://www.wesh.com/news/fear-of-terrorism-could-disrupt-port-canaveral-project-expected-to-bring-500-jobs/27252098#!bGcusA.] 

CONCLUSION
Opposition to public-private partnerships often draws on five common themes: that they waste taxpayer money, lack sufficient accountability and transparency, reduce public control, are inequitable, and threaten national security (see Table 1). These themes are similar to those identified by earlier studies. This paper has not sought to evaluate the merit of these claims with respect to individual projects or to P3s more generally. However, those considering the use of P3s may wish to be mindful of such criticisms and be prepared to respond with facts to correct any misrepresentations.
Table 1 Claims Opposing P3s
	Reasons for opposing P3s
	Stakeholders and Projects (examples)

	P3s waste taxpayer money.
	· PECG: Presidio Parkway, CA
· Jonathan Last from The Weekly Standard: I-495 Express Lanes, VA
· Trip Pollard from Southern Environmental Law Council: Route 460, VA
· Citizens Action Coalition, Sustainable Earth: Indiana Toll Road

	P3s lack accountability and transparency.
	· GreaterGreaterWashington (blog): VDOT P3 projects in general 
· Anti-tolling groups
· Susan Stimson from Stafford County, VA: I-95 Express Lanes, VA 

	P3s reduce public control over projects.
	· PECG: Presidio Parkway, CA, SR 91

	P3s are inequitable because of tolling.
	· Anti-tolling groups (American Highway Users Alliance, TollFreeNC.org, Colorado Toll Freedom Plan, Drive Sunshine Institute, etc.): U.S. 36 and I-70 East Managed Lanes, CO

	P3s threaten U.S. national security.
	· Representative Duncan Hunter (R, CA): Port Canaveral, FL
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